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Soto restates the law governing opinion 

testimony as to permanency of injury 
By  

Robert Handley 

 

A recent decision from the Second Appellate District has reexamined the criteria a trial court 

should consider in deciding whether a physician may render an opinion on the issue of the 

permanency of a plaintiff's injuries. Although it proposes to restate the law, this decision may 

actually tighten the standard for the admissibility of medical opinions on permanency. Counsel 

should beware of the problem, and perhaps seek a ruling on the relative staleness of their expert's 

testimony prior to trial. 

In Soto v. Gaytan 313 Ill. App. 3d 137, 245 Ill. Dec. 769 (2d App. Dist. 2000), the Second 

Appellate District addressed the staleness of permanency testimony in the course of reviewing a 

verdict in a "soft-tissue" personal injury case. The jury verdict in favor of the plaintiff included 

damages for medical expenses, lost wages, past pain and suffering, and--based upon testimony as 

to permanency--damages for future pain and suffering in the amount of $ 3,200. The jury 

apparently based the award on the evidence deposition of the plaintiff's treating chiropractor, one 

Dr. Cicmanec. Dr. Cicmanec testified that he treated the plaintiff on 13 occasions for neck and 

back strains between October 26, 1995, and April 26, 1996. He further testified that "if (plaintiff) 

continues to have problems in the same areas, similar complaints after this long period of time, I 

think it would be reasonable to assume that it was a permanent condition." As of the date of trial, 

30 months had elapsed since the date of the doctor's last examination. From the trial court 

decision's entering judgment on the verdict and refusing to exclude Dr. Cicmanec's testimony on 

grounds of staleness, the defendant appealed. 

The Soto court began its analysis by reviewing the somewhat discordant decisions that address 

the requirement of a recent exam as a prerequisite to the admission of an opinion on permanency. 

The court first considered Henricks v. Nyberg, 41 Ill. App. 3d 25, 353 N.E. 2d 273 (1976), where 

the court excluded as conjectural a physician's testimony as to the patient's prognosis on the 

ground that it was based upon an examination conducted three years' prior. The Soto court 

acknowledged that Henricks appeared somewhat inconsistent with the subsequent decision in 

Thurmond v. Monroe, 235 Ill. App. 3d 281, 176 Ill. Dec. 350 (1st App. Dist. 1992). The 

Thurmond court had distinguished testimony concerning prognosis from testimony concerning 

permanency, and had upheld admission of the latter sort of evidence notwithstanding a gap of 

"several years" between the time of the examination and the time of trial. 
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Noting the tension in the cases, the Soto court viewed the decision in Marchese v. Vincelette, 

261 Ill. App. 3d 520, 199 Ill. Dec. 81 (1st App. Dist. 1994) as a decisive rejection of the 

Thurmond approach. Marchese rejected the distinction between "permanency" and "prognosis" 

as "one of semantics rather than substance" and concluded that permanency testimony still had to 

rest upon comparatively recent examinations. Applying the new standard, the Marchese court 

upheld the exercise of the trial court's discretion in admitting testimony as to permanency, 

notwithstanding a 15-month gap between the last examination and the time of trial. 

The Soto court considered three additional cases in its survey of recent law. In Courtney v. 

Allied Filter Engineering, 181 Ill. App. 3d 222, 129 Ill. Dec. 902 (1st App. Dist. 1989), the court 

upheld the admission of relatively stale testimony, but did so on the ground that a relatively 

recent examination by another physician had confirmed the absence of any material change in 

the plaintiff's condition. In Knight v. Lord, 271 Ill. App. 3d 581, 207 Ill. Dec. 918 (4th App. Dist. 

1995), the court held that a 28-month gap was too long and barred the opinion testimony on 

permanency. Finally, in Molitor v. Jaimeyfield, 251 Ill. App. 3d 725, 190 Ill. Dec. 933 (2d App. 

Dist. 1993), the court had "appeared to embrace the notion that the recency of an examination 

goes to the weight and not the admissibility of the testimony." An 18-month interval between the 

examination and the trial was said to have "weakened the testimony concerning permanency," 

but did not render the testimony inadmissible. 

In an effort to reconcile the various strands in these cases, the Soto court refused to establish a 

bright-line rule that would declare testimony inadmissibly stale solely on the basis of the passage 

of a certain period of time. Instead, the court set out what it believed to be the array of factors 

that should inform the trial court's assessment as to whether "the recency of the examination 

should be considered in determining the admissibility of proposed medical testimony concerning 

permanency." Emphasizing the trial court's role as the gatekeeper in making evidentiary 

determinations, the Soto court identified the following factors that ought to guide its discretion 

under a "totality of the circumstances" test: 

1. The length of time since the last examination (guided by Henricks and Knight); 

2. The length of time the patient was in treatment with the treater whose proposed testimony is at 

issue; 

3. The nature of the patient's injuries or conditions; 

4. The type of treatment received by the patient; and 

5. Whether a substantial change in the patient's condition has occurred between the time of the 

last exam and the date of the trial. 

In keeping with its totality approach, the Soto court instructed the trial courts to be mindful of 

their "gatekeeper" role and to consider other factors that may affect the reliability of the proposed 

permanency testimony. 

Applying its new test to the testimony involved in the case, the court found that the trial court 

had erred in admitting the testimony. In its opinion, the Soto court emphasized the fact that Dr. 

Cicmanec's last examination was 30 months prior to trial, and that the plaintiff had subjective 
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pain symptoms. The court accordingly ordered the remittitur of that portion of the verdict which 

reflected future pain and suffering. 

The majority's disposition of the case drew a sharp and persuasive dissent. Noting the possibility 

that the defendant could have met Dr. Cicmanec's expert testimony with testimony of its own, 

the dissent took issue with the exclusion of the plaintiff's evidence. Issues of staleness may affect 

the weight of the evidence, but should not govern its admissibility. The dissent also expressed 

concern that the court had substituted its judgment on an issue of medical science on which the 

majority lacked training and expertise. Finally, the dissent expressed concern that the "totality" 

test will engender confusion in the trial courts. 

Although the "totality" test belies any easy predictions, one can draw some tentative conclusions 

from the Soto court's emphasis on the times that had elapsed in Henricks (three years) and 

Knight (28 months). As the time between the last examination and trial stretches beyond two 

years, counsel would be well advised to consider a follow-up examination by a physician who 

can confirm the absence of any material intervening change in the plaintiff's condition. 

 

 


